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9.1 INTRODUCTION

Generally, we say that the state is our state and it is for our benefit. All of us have rights given
by the constitution and the state has to respect them. We also know that the government is
responsible for the maintenance of peace and security. For this purpose, the government makes
laws and it has a right to punish those who disobey them. But the question is why do we obey
the law and what is state authority? We experience state authority everywhere in our routine
life; for example, when we demand some favour from the authorities and the authorities refuse
to grant us the same, we protest. We do it because we feel that we have a right to get what
we think, we deserve and the government is duty bound to work for us. If all this is well known,
then why, you might say, we have to study what we already know. But are we sure that we
know it properly or our knowledge is just scanty? The fact is that we only have a dim view
of the state power or sovereignty. It seems to be very simple, but the fact remains that it is
one of the most complicated notions in Political Science and a rudimentary understanding has
no meaning because state power is not something which is theoretical and confined to books.
We have to face it especially, when our friends and we find the government unresponsive or



political scientist puts it, ‘may remodel the British Constitution, may prolong its life, may legalise
illegalities... may give dictatorial powers to the government... may introduce communism, or
fascism entirely without legal restriction’, This position of the British Parliament is also summed
up in the saying that it can do everything except making a man a woman and vice versa, though
it may do even that legally. Thus, the power of the legal sovereign is absolute, without any
restriction.

In contrast, the concept of political sovereignty is very vague and confusing. It is pointed out
that behind the legal sovereign lies the political sovereign to which the legal sovereign has to
bow. Political sovereignty is not recognised by the law. It is not determinate also in the sense
that its identification is a very difficult task. Yet its existence cannot be ignored. It influences
and controls the legal sovereign. One writer has identified the political sovereign as the sum total
of all influences, which lie behind the law. In a system of direct democracy where the people
participate in law making and decision-making, the distinction between the legal and the political
sovereign is blurred. But in a representative democracy, this distinction becomes obvious where
people participate in law making and decision-making indirectly through their representatives. In
such cases, political sovereignty lies with the electorate, which has the power to make or
unmake a government at regular intervals when the elections are conducted. Infact, the elections
are the best forum in which the will of the political sovereign is expressed.

9.4.3 Dejure and Defacto Sovereignty

Often the dejure sovereign and the defacto sovereign are the same because the person or
persons holding power are also recognised by the law. The distinction between the two becomes
real in some situations of crisis which may be the result of a coup or any other kind of violent
overthrow of the government. For example in Russia, the communists overthrew the Tsarist
Government. While the law recognised the latter as the holder of power, in reality the former
was in command and using the authority. Similarly, during the First and the Second World Wars,
many countries were defeated by Germany and the German rulers became defacto rulers, but
the laws in the respective countries still recognised the overthrown government as the ruler. In
1971, as a result of liberation from Pakistan, Bangladesh became a new country but as per the
law, the Pakistani President was the dejure sovereign. In such a situation, the rule of a defacto
ruler is based upon force or on the fact that the situation is under his control. In contrast, the
de jure sovereign has the legal sanctity to rule. However, this distinction between the two
remains for sometime, and ultimately they become one. The defacto ruler makes the necessary
changes in the law of the land and thus, becomes the dejure ruler also.

9.4.4 Concept of Popular Sovereignty

Modern democracy is based on the concept of popular sovereignty which means that the source
of all authority is the people. 1.J. Rousseau is credited with espousing it in modern times. But
earlier also, the concept of popular sovereignty was not unknown. In medieval times, Cicero
pointed out that the state was ‘people’s affairs’. He held that the state was a moral community,
a group of persons and the authority arose from the collective power of the people. Later on,
Althusius also said that the people as a corporate body held sovereignty and this power could
not be transferred to any other person or organisation. Althusius forcefully argued that the
people as a corporate body gave power of administration to the administrators, through a
contract for specific purposes and the power would go back to the people, in case they forfeit
it due to any reason. Althusius also gave the people the right to resist tyranny. Similarly, John
Locke also based his civil society on the basis of consent of the people. According to him, the



These ideas were reflected in Hegel who stood for constitutional monarchy, but his king had
the power to veto over legislation. According to Hegel, “The State is a perfected rationality, the
eternal and necessary essence of spirit, the rational in itself and for itself, an absolute fixed end
in itself.” Hegel combined mysticism with his state. To him, the state is the march of God on
earth. He completely subordinated the individual to the state. The state has the highest right over
the individual and his freedom is the gift of the state. The state not only allows, but also enlarges
the freedom of the individual. But the state acts through laws that must be rational. They must
be applied equally. A constitutional government provides order and security in society. The
exercise of authority is according to rules that limit the discretionary powers of officials. But
the state is internally and externally supreme. Hegel also glorified war and his state had the right
to wage war because the state of war reflects the omnipotence of the state and the victorious
state can claim to be the agent of world spirit. Thus, Hegel’s sovereignty is absolute and beyond
any control. Morality and international law also do not constitute any limitation on sovereignty.
Hegel was followed by Austin who nevertheless freed the state and sovereignty from all the
mysticism projected by Hegel. He advocated a legal view of sovereignty in which sovereignty
was absolute, unlimited, inalienable and indivisible. The pluralists later on challenged Austin’s
views. We will discuss both the legal and pluralist perspectives in details. But first let us
understand the meaning of sovereignty.

9.4 KINDS OF SOVEREIGNTY

The term sovereignty has been used in many ways in Political Science that makes its
comprehension very difficult. Therefore, it is necessary to understand its varied uses.

9.4.1 Real and Titular Sovereignty

A distinction is often made between real and titular sovereignty. Infact, this distinction came
about due to a unique development in English Constitutional system. Initially, the king was all-
powerful and actually exercised his powers. But with the development of democracy, the king
was devoid of his powers and the parliament became supreme. However, the English people
loved monarchy and did not abolish it. Instead, the powers of the king were transferred to an
institution called the Crown. The monarchy in England still exists and all the powers are
exercised in the name of the king or the queen but the real sovereign is the Crown. This
distinction also exists in countries where the parliamentary form of government is prevalent.
Like in India, where the president is the titular head while the real sovereign is the prime
minister and his cabinet. In a country like the United States of America, no such distinction
exists as the president is said to be both real as well as the titular sovereign. But this distinction
makes sovereignty more an attribute of the government rather than that of the state.

9.4.2 Legal and Political Sovereignty

Another distinction is made between legal and political sovereignty. The legal sovereign is a
constitutional concept, which means the identification of the holder or holders of power in the
legal sense. There cannot be any confusion regarding the person or persons who exercise the
power of sovereignty in the eyes of law. The legal sovereign commands and makes the law and
such commands and laws are to be obeyed by the people. In case of violation, it is equipped
with the necessary powers to punish the offender. Legal sovereign is determinate, all comprehensive
and possesses coercive powers to implement its law and command. Thus, the authority of the
legal sovereign is characterised by legal sanctity in which no individual or association can claim
immunity. The best example of legal sovereignty is the British King-in-Parliament which, as one
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king in a monarchy, while in a democracy it resides in popular bodies. But customary and
constitutional law and the institution of private property limited Bodin’s sovereign. Hobbes
further developed on Bodin and attempted to make the theory of sovereignty perfect. To
Hobbes, sovereignty is the creation of a social contract and the sovereign is that individual or
assembly who is authorised to will for the general purpose of a peaceful life. Hobbes gave vast
powers to his sovereign. His command is law and all laws are subject to his interpretation. His
authority is absolute and unlimited and the individual cannot disobey him. Sovereignty is in-
alienable and indivisible. Hobbes pointed out that limited sovereignty is a contradiction in terms.
But Hobbes very clearly put one limitation on sovereignty. The sovereign cannot command any
individual to kill, wound or maim himself. He also made it clear that sovereignty is also limited
by the purpose for which it was created. Hobbes also conceded the right to resist the sovereign
in case the life of an individual is endangered. Infact, his theory of unlimited sovereignty is a
necessary compliment to his individualism.

Another social contractualist, Rousseau located sovereignty in the people expressed as ‘General
Will’. To Rousseau, general will and sovereignty are inter-changeable concepts. Sovereignty is
unlimited, supreme and absolute. It is also inalienable and indivisible. But unlike Hobbes, Rousseau’s
sovereignty is based upon the consent of the people. It is a free acceptance by every individual
of the exercise of force by the whole group of which every individual is a part. Therefore,
nobody can refuse to render obedience to the sovereign and anyone who does so may be
constrained by the whole body of citizens. This means that the individual may be forced to be
free. Unlike Hobbes who gave all powers of sovereignty to a monarch, Rousseau vested the
power not in one individual but in the community. But both of them are one, so far as the
characteristics of sovereignty are concerned. Both of them laid down the foundations of a
totalitarian state. In between the two, John Locke stood for a limited government. Locke
justified the results of the Glorious Revolution of 1688 which devoided the monarchy of its
absolute powers in England and advocated the doctrines of popular sovereignty, supremacy of
parliament, constitutional government, limited monarchy and the rule of law. Unlike Hobbes and
Rousseau, Locke stood for a limited sovereignty. His government was a government based on
the division of power and subjected to many limitations. He did not accept the view that the
sovereign power was indivisible. He felt that different organs of the government should exercise
the legislative, executive and federative powers of the state independently of one another. His
state is subservient to the society and governance cannot be done arbitrarily. But Locke is not
consistent in his views on sovereignty. At times, he suggests that sovereignty is located in the
people and at times, it is the legislature that i1s supreme. He also seems to suggest that when
there is a fusion of legislative and executive powers in one person, he may be called the
sovereign. The weakness in Locke’s argument is that he recognised the force of political
sovereignty, but failed to fully comprehend legal sovereignty.

The French Revolution is another milestone in the development of the modern concept of
sovereignty. The French Revolution stood for absolute and unlimited sovereignty on the ground
that people being sovereign, there is no need to restrict the supreme power. The newly emerged
nation-states also claimed total sovereignty, both internally as well as externally. They also
asserted their right to expand at the expense of others. The Industrial Revolution expanded the
activities of the state enormously and the importance of the state as a lawmaker was asserted.
These developments led to the concept of absolute sovereignty. In England, the parliament
became supreme and its supremacy was unlimited.



9.22 Meaning Of Sovereignty

The above mentioned definitions of sovereignty project the traditional view of sovereignty, which
emphasised the following points:

i) Sovereignty is an attribute of the state.

i) It is the supreme will of the state.

i) It is a legal coercive power of the state.

iv) The sovereign makes the laws and extracts obedience from the people.
v) Sovereignty lies in a person or a body of persons.

vi) The power of the sovereign is absolute and unlimited.

9.3 DEVELOPMENT OF THE CONCEPT OF SOVEREIGNTY

Sovereignty as the supreme power of the state is a modern concept. It came into existence with
the rise of the nation-state in Europe when the powerful monarchs asserted their authority. But
as such, the idea of sovereignty is very old and can be traced to the ancient Greek city-states.
Aristotle, the father of Political Science, defined it as the supreme power of the state. But
Aristotle did not discuss the nature of sovereignty. He concentrated on the location of sovereignty.
Here, Aristotle had two views. According to him, the deliberative organ of the state should be
sovereign and secondly, he held that the law should be sovereign. He preferred sovereignty to
be vested in law. The Romans considered sovereignty as the fullness of the power of the state.
It was generally accepted that the state should be the final authority in solving the disputes
among its citizens and the law of the state was binding upon them. Romans are also credited
with the idea of uniformity of law, centralised administration and common citizenship.

But in the medieval ages, feudalism prevailed where there was no unified authority and it
seemed that all the achievements of the Roman Empire had gone to waste. In the feudal state,
the king's authority was highly restricted. It was limited by the church which claimed immunity
in both civil and criminal cases. Infact, the church was the organised group during the medieval
times and the head of church-the Pope-claimed superiority over the king. Besides, the feudal
overlords and the local communities or commons in the town also challenged the authority of
the King. Thus, the king was not sovereign. His competitors came to be known as ‘Estates’ and
feudalism was a state of these estates. Barker calls 1t as “a paradise of estates™ rather than
a pattern of a state where the authority of the state was sidelined. Thus, there could not be the
modern concept of sovereignty. Further, the law of God was supposed to be superior to human
laws, which also restricted the development of sovereignty as an absolute and indivisible concept.

Jean Bodin is the first political philosopher who propounded the modern concept of sovereignty.
He defined sovereignty as the supreme power over citizens unrestrained by law. He also
defined citizenship as subjection to a sovereign. To Bodin, the power of sovereignty cannot be
delegated; sovereignty is also perpetual and unlimited. Sovereign is the source of law and has
the unconditional right to make, interpret and execute law. Bodin also discussed the location of
sovereignty which, he argued, depended upon the form of government. Thus, it is located in the



even insensitive, Therefore, while studying political theory, we need to go into details to study
the concept of sovereignty very clearly and precisely; for after all it is with this and other basic
concepts and definitions that we would later try to understand the great complexities of the
societies we live in.

9.2 WHAT IS SOVEREIGNTY?

Sovereignty is a key concept in traditional political theory. It constitutes one of the four elements
of the state without which statehood remains incomplete. Derived from the Latin term Superanus,
which means supreme, sovereignty denotes the supreme power of the state to extract obedience
from the people who inhabit it. It means that the power of the state is unquestionable and the
state has a right to demand allegiance from its citizens. It also means that the violation of the
command of the state would invite penalties or other punishment. This is also called ‘internal
sovereignty’. Internally, the state is supreme to any individual or organisation, living or functioning,
within its boundaries, and they have to function under the laws and command of the state. None
can claim superiority over or immunity to the state. The power of the state over them is original,
total, unlimited and all comprehensive. Sovereignty also has an external connotation, which
means that in the comity of states, every state is supreme and is free to cast its destiny. No
other state or any international organisation can claim superiority to a state. The state may be
subjected to certain treaties or other obligations, but they are self-imposed obligations on the part
of the state. None can compel or enforce any obligation on the state, which it is not willing to
accept. Thus, the state is equipped with internal and external sovereignty that gives it over-riding
powers over individuals, groups and organisations and makes it absolute.

9.21 Some Definitions of Sovereignty

Sovereignty is “the supreme power over citizens and subjects unrestrained by law”.
— Bodin

Sovereignty is"'the supreme political power vested in him whose acts are not subject to any
other and whose will cannot be overridden™ - Grotius

Sovereignty is “the supreme irresistible absolute, uncontrolled authority in which the supreme
legal power reside”. — Blackstone

Sovereignty is “the commanding power of the state: it is the will of the nation organised in the
state: it is the right to give unconditional orders to all individuals in the territory of the state”.

— Duguit

Sovereignty is “the supreme will of the state.”
— Willoughly
Sovereignty is “the exercise of final legal coercive power by the state”. — Soltaire

Sovereignty is “the concept which maintains no more-if no less-than that there must be an
ultimate authority within the political society if the society is to exist at all”. — Hinsley

Sovereignty means “the political authority within a community which has the undisputed right
to determine the framework of rules, regulations and policies within a given territory and to
govern accordingly”. ~ David Held
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